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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

Inre

Case No. 02-00981
(Chapter 11)

JACQUES DE GROCOTE

N N N N N

Debt or .

DECI SI ON RE MOTI ON FOR SUMVARY JUDGVENT

On the basis of res judicata, the debtor, Jacques de G oote,
has noved for summary judgnment on his objection to the anended
proof of claimof Conseil Al ain Aboudaram S. A ("CAASA’). The
court will grant the notion.

I

CAASA hol ds two prom ssory notes executed by de Groote in
its favor. One is dated Decenber 19, 1995 for the principal sum
of $400,000 “or, if less, the aggregate principal anmount of al
advances hereunder by the Lender to the Borrower (including
advances made prior to the date hereof) . . . .” The other is
dat ed Cctober 13, 1998, with a face val ue of $100, 000 subject to
| anguage simlar to the first in all relevant regards. CAASA
filed a civil action against de Goote in the United States

District Court for the District of Colunbia, Conseil Alain




Aboudaram S.A. v. de Goote, Cvil Action No. 01-00006 (JDB), an

action assigned to the Honorable John D. Bates. Before the
matter went to trial in the district court, de G oote comenced

t his bankruptcy case. CAASA noved for relief fromthe automatic
stay of 11 U S.C. 8 362(a) to permt it to pursue the litigation
of its claimin the district court, noting that “the adjudication
of [the district court civil action] will liquidate the clains
and make the adm nistration and reorgani zati on of the Debtor’s
affairs sinpler.” This court granted CAASA's notion to permt
the district court civil action “to proceed to allow the District
Court to reduce to judgnent the amount of CAASA s and/or the
Debtor’s respective clains and counterclai ns.”

CAASA clainmed at trial in the district court that it was
owed $421,576.67 as unpaid principal, $96,902.58 in interest, and
$1, 863,348.41 in expenses of enforcenent. Between 1994 and 1998,
Al ai n Aboudar am (CAASA’' s princi pal owner) advanced $396, 357. 59
for de G-oote’ s benefit, which de G oote agreed to repay. It is
principally those advances that CAASA nmaintains were to be paid
under the prom ssory notes. De Groote has not contested that he
continues to owe repaynent of the | oans to Aboudaram but
chal I enges CAASA' s view that the notes enbodi ed those
obligations. De Goote contends that only advances by CAASA
itself were covered by the notes. Aboudaram hinself has not

asserted a claimin this bankruptcy case.



According to CAASA, the parties’ agreenent contenplated that
de Groote would evidence his repaynent obligations to Aboudaram
as well as repaynent obligations to CAASA for anounts CAASA
advanced to de G-oote, with prom ssory notes payable to CAASA and
woul d secure his repaynment obligation by giving CAASA a nortgage
on de G- oote's townhouse in Washington, D.C. De Goote admts he
signed the notes payable to CAASA, and admts he gave the agreed
nortgage to CAASA. However, de G oote denied at trial that the
prom ssory notes were to cover Aboudaram s personal advances, and
mai nt ai ned that the prom ssory notes were |imted to anmounts that
CAASA itself advanced to him

At trial, de Goote successfully objected to the
i ntroduction into evidence of anbunts entered onto grids that had
been attached to the prom ssory notes, apparently for recording
advances made by Aboudaram personally. De G oote argued that the
figures in the grids were not part of the docunents he actually
si gned, and CAASA consented to their detachnent fromthe
prom ssory notes and exclusion fromthe record.

The district court also denied CAASA's oral notion in the
mdst of trial to add Aboudaram as a party plaintiff and to add a
claimfor breach of oral agreenent.

The district court further precluded CAASA from presenting
testi nony from Aboudaram s daughter that Aboudaram had assi gned

his rights to CAASA or instructed it to collect his claimon his



behal f, because that evidence was not produced in discovery. The
al | eged assignnents purportedly took place in 1998 or 1999, after
the first note had been executed in 1995, and possibly after the
second note was executed in 1998.' At oral argunent in this
court on de G-oote's noton for summary judgnent, CAASA nai nt ai ned
t hat Aboudaramtestified in the district court that he assigned
his claimto CAASA, but that the district court addressed the
case in the context of the theory CAASA had el ected to pursue,
namely, strictly the prom ssory notes thensel ves, which CAASA
bel i eved enbodi ed an assignnent from de G oote.

CAASA asserts that the district court did not pass on any
cl ai m of assi gnnment from Aboudaram ot her than with respect to
CAASA' s theory that the prom ssory notes enbodi ed such an
assi gnnent. However, that stens from CAASA s conduct in the
case. CAASA's conplaint did not include an alternative claim
that even if de Groote was not |iable to CAASA under the
prom ssory notes for advances by Aboudaram de G oote was |iable
to CAASA for Aboudarami s advances based on Aboudaram s assi gnnment
of his clainms to CAASA. Mreover, even after de G oote asserted
that the prom ssory notes were limted to advances by CAASA and
not those by Aboudaram CAASA never noved to conformits

conplaint to the evidence to include a count for a claimbased on

! This seens inconsistent with CAASA's contention that the
prom ssory notes all along enbodi ed an assi gnnent from Aboudaram
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assi gnment of Aboudaram s clainms to CAASA independent of the
prom ssory notes thensel ves.

The court notes that the prom ssory notes included a
provision for attorney's fees for enforcenent, and were secured
by de Groote's Washi ngton townhouse. De G oote's obligations to
Aboudaram in contrast, have not been denonstrated to have
i ncl uded any such provisions. De Goote has exenpted his
Washi ngt on t ownhouse, and it is no longer part of his estate for
purposes of this case, and is beyond the reach of his general
unsecured creditors. So it was to CAASA' s advantage (in order to
be secured and to be entitled to costs of enforcenent) to pursue
a recovery on the theory that whatever assignnent Aboudaram nade
to CAASA of his clains agai nst de G-oote were enbodied in the
prom ssory notes.

At the close of CAASA's case-in-chief, De G oote noved for
judgment in his favor under F.R. Civ. P. 50(a) on the basis that
the notes only covered advances by CAASA, but the district court
reserved ruling on that notion and allowed the matter to be fully
tried and submtted to the jury. The jury returned a verdict in
favor of CAASA both as to its clains and de G oote's
counterclains. Pursuant to F.R Cv. P. 50(b), de Goote renewed
in open court his request for a ruling on the still pending
nmotion for judgnent in his favor. |In response, six days |later

CAASA filed a notion to anend its conplaint to conformto the



evidence. Specifically, it sought to add a count for reformation
of the prom ssory notes (to treat the notes refornmed to cover
advances nmade by Aboudaran

The district court concluded that de G oote had not
consented to trial of the claimthat the prom ssory notes failed
accurately to capture the agreenent between CAASA and de G oote,
and so denied CAASA' s notion. Further, the district court
granted de Goote’s notion for judgnent in his favor despite the
jury verdict in CAASA's favor. The notes covered only “advances
hereunder by the Lender to the Borrower,” and, as the district
court noted, unequivocally defined CAASA as the Lender. The
enforcenment of the note obligations was governed by New York | aw,
and the district court concluded that under New York | aw the
unanbi guous | anguage “advances hereunder by the Lender” coul d not
be altered by extrinsic evidence. Accordingly, the notes could
be enforced only for advances by CAASA, not advances by
Aboudaram Because de Groote had paid CAASA anmounts in excess of
all anounts previously advanced by CAASA (sonme $25,000), the
district court concluded that no obligation remained owing to
CAASA.

CAASA then filed a notion for reconsideration of the
granting of de Groote's notion for judgnent in his favor. CAASA
contended that the ruling should be altered because the

vol um nous record contained the grid which had been attached to



the prom ssory notes, and that de G oote's enphasis on the plain
words of the prom ssory notes canme too late in the gane to be
fairly considered by the court.

The district court found the grid insufficient to alter its
concl usi on that Aboudaram (and his personal advances) were a
stranger to the plain | anguage of the prom ssory notes, and noted
t hat Aboudaram may have acted inconsistently with the notes by
recordi ng his personal advances to de G-oote on the grid.

The claimof unfair surprise accused de G oote of fraudul ent
conceal nent of an entirely new and previously undi scl osed
def ense: CAASA enphasi zed that not once in either the pre-suit
years in which CAASA demanded paynent of the notes or in the
pretrial proceedings leading to trial did de G oote ever assert
that he had no liability under the notes because the paynents
CAASA sought to recover had not been made under the notes, and

that he only raised the issue after CAASA rested its case-in-



chief.? The district court found the claimof unfair surprise
insufficient to set aside the granting of de G oote's notion.
Mem and Order of August 31, 2004 at 4 n.3 and at 5 n.5 (reciting
t hat beyond the issue regarding the grid, “[n]one of the other
i ssues nentioned by CAASA in its notion for reconsideration
approach the 'clear error or manifest injustice' standard” for
reconsidering a ruling.) A judgnment dism ssing both parties
cl ai ms8 ensued.

CAASA now attenpts to purse its anmended proof of claimon
t heori es not advanced (or not allowed to be advanced) in the
district court, including “an express witten contract, an
express oral contract, an inplied in fact contract, and an
inplied in law contract, such as clains for noney had and

recei ved, noney l|lent, quasi contract or unjust enrichnment.” Tr.

2 CAASA further argued that vacating the ruling was
justified because:

. CAASA' s consent to detaching the grids fromthe
prom ssory notes exhibits was procured under false
pr et enses;

. de G oote's springing his defense on CAASA only after
it rested its case deni ed CAASA due process;

. equi t abl e estoppel applied because de G oote' s conduct
prevent ed CAASA from knowi ng that he intended to raise
a new text-based defense at the close of CAASA' s case-
i n-chief; and

. judicial estoppel (including treating CAASA, not
Aboudaram as a creditor in his bankruptcy case, and
failing to disclose his defense in discovery) precludes
de Groote's defense.



of Dec. 14, 2004 at 39. However, the clains all relate to the
sane noni es advanced to de G oote--principally by Aboudaram (and
in much smaller part by CAASA itself)--as were involved in the
district court action.

[

De G- oote contends that res judicata (al so known as claim
precl usion) bars CAASA from asserting its anended proof of claim
for the amounts it sought to recover in the district court.

The “preclusive effect of federal court litigation is a question

of federal law. . . .” Athridge v. Aetna Cas. & Sur. Co., 351

F.3d 1166, 1170 (D.C. Cr. 2003) (citation omtted).

The District court’s judgnment is a final judgnent for res
judi cata purposes and the parties are the sane. A final
requirenent for res judicata to apply is that CAASA s anended
proof of claimasserts the same cause of action as the district

court civil action. See Drake v. F.A A, 291 F.3d 59, 66 (D.C

Cr. 2002). In addressing that requirenment, this circuit follows
“the Restatenent (Second) of Judgnments' pragmatic, transactional
approach to determ ning what constitutes a cause of action.”

United States Indus., Inc. v. Blake Constr., Inc., 765 F.2d 195,

205 (D.C. Cr. 1985), citing I.A M Nat'l Pension Fund v. |nus.

Gear Mqg., 723 F.2d 944, 949 n.5 (D.C. Gr. 1983). As observed

in Apotex, Inc. V. FDA, 393 F.3d 210, 217 (D.C. Gir. 2004):

“Whet her two cases inplicate the sane cause of action
turns on whether they share the sanme ‘ nucl eus of
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facts.”” Drake, 291 F.3d at 66 (quoting Page v. United
States, 729 F.2d 818, 820 (D.C. Cr. 1984)). In
pursuing this inquiry, the court will consider
““whether the facts are related in tinme, space, origin,
or notivation, whether they forma convenient trial
unit, and whether their treatnment as a unit conforms to
the parties’ expectations or business understandi ng or
usage.’” |I.A M Nat’l Pension Fund v. Indus. Gear Mqg.
Co., 723 F.2d 944, 949 n.5 (D.C. Cr. 1983) (quoting 1B
J. MOORE, MOORE S FEDERAL PRACTICE f 0.410[a] (2d ed.
1983)).

Here, as in Apotek, CAASA

is sinply raising a new |l egal theory. This is
precisely what is barred by res judicata. See Drake,
291 F.3d at 66 (“[U nder res judicata, ‘a final
judgnment on the nerits of an action precludes the
parties or their privies fromrelitigating issues that
were or could have been raised in that action.’”)
(quoting Allen v. McMirray, 449 U S. 90, 94, 101 S. C
411, 414, 66 L.Ed.2d 308 (1980)) (enphasis in
original).

Accordingly, the doctrine of res judicata applies here unl ess
CAASA fits within sone exception to the doctrine.

The court of appeals, in dicta, has recogni zed exceptions to
res judicata for clainms that “would have been utterly
inpracticable to join” in the earlier action or that “could not
have been antici pated when the first suit was filed,” United

States Indus., 765 F.2d at 205 n.21. CAASA's own conduct in the

district court civil action denonstrates that it was not
inmpracticable in the district court to pursue the theories it
advances here. Those theories could have been advanced in the
district court if CAASA had:

. not placed reliance solely on prom ssory notes that

10



facially dealt only wth advances from CAASA,

. tinmely sought to assert a claimbased on the alleged
assi gnnment by Aboudaram (and made tinely disclosure of
Aboudar am s daughter's know edge regardi ng the all eged
assi gnnent from Aboudar am

. not stipulated to the exclusion of the grid fromthe
prom ssory notes received in evidence, and

. sought to anend its conplaint before trial to assert an
oral contract theory it sought to add only in the m dst
of trial and a reformation count it belatedly attenpted
to assert only after trial.

CAASA' s new claimtheories asserted here could, as well, have
been anticipated when it filed its action. The prom ssory notes
on their face were limted to anobunts advanced by CAASA, and
CAASA obvi ously needed a concession by de G oote or sone ot her
basis for having the notes extend to advances by Aboudaram
Through di scovery in the district court, CAASA should have been
able to discover that de G oote was not willing to concede that
t he notes covered advances by Aboudaram and coul d have sought
then to anmend the conplaint. Anmendnents to a conplaint before
trial are liberally granted, particularly when necessary to avoid
the type of injustice that CAASA clains occurred here.

VWhat ever the court of appeals neant in its dicta in United

States Indus. regarding clains that could not have been
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antici pated when the first action was filed, it surely did not
intend to inmuni ze fromres judicata a plaintiff’s claimtheories
that “could have been raised in that action,” the criterion laid

down in Allen v. MCurry, 449 U. S. at 94, through the exercise of

ordinary due diligence.® Accordingly, CAASA is barred from
pursuing theories of recovery it ought to have known were
necessary to protect its interests if de Goote failed to concede
that the notes applied to advances by Aboudaram and not only to
t hose by CAASA.

CAASA contends that the district court’s judgnent is limted
to CAASA s cl ai magai nst de G-oote under the prom ssory notes.
Al though that was the only claimthat CAASA asserted in the
district court, it arose out of the sanme transaction, de Goote’s
recei pt of noneys from Aboudaram and CAASA, and as di scussed
above that common nucl eus of facts suffices to nake res judicata
applicable to CAASA' s new theories advanced here in pursuit of
CAASA' s nonetary cl aim

Next, CAASA contends that de G oote prevented CAASA through

fraud and deception fromfully presenting his clains, thus making

3 See Howe v. Vaughn (In re Howe), 913 F.2d 1138, 1147 (5th
Cr. 1990) (“The Howes argue that they should be allowed to
pursue their clainms because, although they nay have been aware of
the basic facts underlying their clainms, they were not aware of
the significance of those facts. W find the Howes’ ignorance an
i nadequat e excuse for their failure to raise their clains in the
earlier proceedings. They do not suggest that the facts form ng
the basis of those clains were undi scoverable until after those
proceedi ngs.”).
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res judicata inapplicable, citing United States v. Throcknorton,
98 U. S. 61, 65-66 (1878). CAASA contends that de G oote engaged
in a course of pre-litigation conduct (nanely, that in the years
precedi ng the action de Groote never articulated the position he
took in trial, and that he took positions seem ngly consistent
with the opposite) which | ed CAASA to believe that de G oote
acknow edged that the anobunts advanced by Aboudaram were covered
by the prom ssory notes owed CAASA. However, CAASA raised the
sane issues of alleged m sconduct in its notion for
reconsi deration, and the district court concluded that none of
the issues nentioned by CAASA in its notion for reconsideration
approach the “clear error or manifest injustice” standard. CAASA
ought not be allowed to have a second bite at that apple.* |If
the district court commtted error, that can be raised in CAASA s
pendi ng appeal .

CAASA relies on Doe v. Allied Signal, Inc., 985 F.2d 908

(7th CGr. 1993), in arguing that de G oote's pre-litigation
conduct should relieve it fromthe doctrine of res judicata. |Its
reliance is m splaced because there the court of appeals

concl uded that “even if Doe should have known the relevant facts

for [the second action] at the filing of [the first

4 In any event, the district court undoubtedly viewed
CAASA' s unfair surprise argunents as neritless because CAASA
coul d have di scovered de Goote's position through carefu
di scovery, and | agree with that assessnent.
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action]--which she did not--she would have still been justified
in not including fraud and breach clains in the first lawsuit.”

The court of appeals additionally suggested in Allied Signal that

the dism ssal of Doe’'s clainms for negligence resulting in rape
was not res judicata as to her fraud and breach clai ns because
she did not know of the fraud and breach clains relating to her
enpl oynent status until after the first action was filed al beit
she learned of Allied s deception during the course of the first
action. However, the court of appeals enphasized that Doe’s
fraud and breach clainms could not have been asserted until she
was damaged by way of dism ssal of her first action. That is not
true of CAASA's alternative theories of recovery here.

CAASA al so contends that it |acked constitutionally adequate
notice that de G oote would raise at trial the issue of the
prom ssory notes being facially limted to CAASA' s advances.
However, CAASA raised that very argunent inits failed notion for
reconsideration. As a matter of due process, CAASA was entitled
only to a full and fair opportunity to litigate its cause of
action—including all theories that would support recovery with
respect to the transactions at issue. As the district court
record and the district court's post-trial decisions denonstrate,
CAASA had that full and fair opportunity.

CAASA argues that de G oote’s success in preventi ng CAASA

fromanending its conplaint in the district court bars de G oote
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fromraising res judicata as a defense, citing Lunsford v.
Kosanke, 295 P.2d 432 (Cal. C. App. 1956) (described by CAASA as
hol di ng that “defendant’s successful objection to adm ssion of
all evidence in plaintiff’s case as outside scope of pleadings
est opps defendant from asserting res judicata to bar second
action pleading facts sought to be proved in first action”). The
court declines to follow Lunsford as it is plainly at odds with
the doctrine of res judicata as applied by nore recent decisions
of the United States Court of Appeals for the District of
Columbia Gircuit discussed above.?

11

Based on the foregoing, the court holds res judicata

applicable to bar CAASA s assertion of its anmended proof of
claim

[ Si gned and dated above. ]

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

> Simlarly, Sawer v. First Gty Fin. Corp., 177 Cal.
Rptr. 398 (Cal. C. App. 1981), is not persuasive as there the
def endant’ s successful opposition to the plaintiff’s notion to
consolidate for trial action A and action B was held, contrary to
CAASA’' s assertion, not to have estopped the defendant from
asserting res judicata to defeat action B after w nning judgnent
in action A, instead, the court found that different “primary
rights” were involved and held res judicata i napplicable on that
basi s.
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